
 

 

January 2012                       

Unemployment Compensation Law 
Changes  
 

On June 17, 2011, Governor Corbett signed into law Senate Bill 1030,  
designated as Act 6 of 2011.  Act 6 amended several provisions in the 
Unemployment Compensation Law.  The following changes are effective 
now or will take effect during the next 12 months.  

 
Active Work Search  
Starting with benefit years that begin on or after January 1, 2012, a 
claimant must actively search for work in order to be eligible for benefits.  
 
Severance Pay  
Currently, the receipt of severance pay does not reduce a claimantôs 

weekly benefits.  Starting with benefit years that begin on or after   
January 1, 2012, severance pay will be deducted from the claimantôs              
unemployment benefits, to the extent the severance pay exceeds 40% 
of the state average annual wage. When the deductible amount of      

severance pay is determined, that amount is divided into weekly    
equivalent amounts based on the regular full - time wages of the       

claimant.  The weekly equivalent amounts are allocated to the weeks 
immediately following the claimantôs separation.  If the weekly severance 
amount equals or exceeds the claimantôs UC weekly rate, the claimant 
would be ineligible for any UC benefits for that week.  (This new        
severance provision does not apply to severance pay agreements that 
were made prior to January 1, 2012.)  
 

Phone Hearings  
Act 6 provides that rules established by the board shall permit either 
party to a hearing to testify via telephone, without regard to distance of 
hearing location from either party.   
 
Previously, a referee could schedule a phone hearing on his or her own 

motion only if the party or witness is located at least 50 miles from the 

hearing location.  Similarly, a party or witness could request a phone 
hearing if they are unable to testify in person due to ñtransportation...or 
other compelling problem.ò  
 
How to Report Quarterly Wages  
Act 6 changed the definition of ñcredit week.ò  Beginning with the fourth 

quarter of 2011 (October 1, 2011 through December 31, 2011) any 
calendar week in which an employee earns $100 or more must be 
reported as a credit week for the employee.     
 
Prior to Act 6, a credit week was any week in which an employee earned 
at least $50.   
 

Only one credit week may be reported for each calendar week.    

 
Source: PA Dept. of Labor & Industry, Office of Unemployment        
Compensation Benefits.  
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Tips For Minimizing Risk 
When Cutting Labor Costs  
 
Although weôre beginning to see signs of an     
economic recovery, many organizations are still 
grappling with how to stay competitive in this 
challenging environment.  Layoffs, furloughs, and 
other methods used to cut personnel costs are 
often part of the equation.  But the savings gained 

by those costs -cutting measures can be lost if   
employees later sue the company and embroil it in 
expensive litigation.  The good news is that      

organizations can often avoid turning cost -cutting 
measures into expensive headaches by           
sidestepping these four common mistakes.   

 
Mistake #1: Lack of Planning  
Advance planning can be difficult when faced with 
the need to cut costs.  But moving too quickly can 
create unintended consequences, so take it one 
step at a time.   
 

First, consider the options.  Layoffs may be      
necessary, but perhaps less drastic measures ð
such as a hiring or wage freeze, wage reduction, 
benefits or benefit contribution reduction, or    
mandatory or voluntary time off ðare appropriate.   

 
Second, determine how the decision will be      

implemented.  For example, analyze whether the 
decision will apply company -wide or to specific 
departments, or to all employees or only certain 
ones within a department.  For layoffs, develop a 
set of objective factors to guide who will be      
selected, review pertinent contracts and collective 

bargaining agreements, assess the need for     
notification under the Worker Adjustment and   
Retraining Notification Act, and evaluate whether 
any protected groups will be adversely affected by 
the decision.  

Third, plan how the decision will be communicated 

to the workforce.  Be sure to have a message 
ready for employees ahead of time, and         
communicate it consistently.  If employees are 

told different things, that can come back to haunt 
you.  
 
Mistake #2: Blowing an Exemption  
Mandatory time off, furloughs, and decreases in 
pay are often alternatives to layoffs.  A common 
mistake, however, is to implement these types of 

cost -cutting measures across the board.  Exempt 
employees (i.e., those not subject to overtime) 
generally must be paid on a salary basis.         
Adjusting their salary based on workload or forcing 
time off without pay can jeopardize their exempt 

status and require you to pay them overtime for 

hours worked in excess of 40 in a workweek.  
 
To avoid these problems, implement furloughs or 
mandatory time off in one -week increments or 
solicit exempt employees to take a voluntary day 
or two off without pay.  Similarly, while itôs      
permissible to reduce exempt employeesô salaries 

to reflect a shortened workweek or simply to     
reduce cost (so long as they donôt fall below $455 
per week), making such adjustments based purely 
on workload or on a frequent basis isnôt             
recommended.   
 

Mistake #3: Rehiring Employees as          

Contractors  

Companies sometimes rehire a recently laid -off 

employee as a contractor, thinking itôs a cheaper 
and more flexible alternative to hiring the person 
back as an employee.  But doing so is almost    
always a mistake.  Typically, the individual wonôt 
satisfy the requirements for being a true          
independent contractor, meaning the company is 

taking on liability for failing to pay unemployment 
and payroll taxes, benefits, and overtime.  

 

Instead of labeling the person a contractor, rehire 
him as a temporary employee.  The relationship 
can be based on a particular project or contract.  
So long as itôs clear that the position is only      

temporary and the employee is ñat will,ò the    
company still has the flexibility to end the        

relationship when necessary without taking on the 
unnecessary risks associated with misclassifying 
an individual as a contractor.  

 

Mistake #4: Not Getting A Valid Release  

When offering an exit incentive program or      
implementing involuntary layoffs, many companies 

offer severance packages (even small ones) in 
exchange for a waiver and release.  A common 
mistake is to use a waiver and release used many 
years ago in a different situation.  Unfortunately, 
dusty old waivers and releases often donôt contain 

Now Available: THE RESULTS!!  
 

2011 Compensation    

Survey  
 

SMC Business Councils & EHResearch Data    

Services, a Corporate Compensation Partners, 

LLC Company conducted the survey.  
 

If you would like to purchase a copy of the     

results, please call Eileen Petrone, Director of HR 

with SMC Business Councils at 412.342.1605.  



 

 January 2012, HRM UPdate  3  

the special provisions needed to obtain a valid   

release of age discrimination claims, which are the 
most common ðand dangerous ï claims to arise in 
the context of layoffs.  

 

To release age discrimination claims (which may 
be asserted by those 40 years old and over) when 
laying off a group of employees, you must:  

 

ã Advise the employee to seek the advice of an 

attorney before signing the release;  

ã Give him 45 days to consider the releaseôs 
terms;  

ã Allow 7 days to revoke the agreement after itôs 
signed; and  

ã Provide the ages and job titles of others in the 

ñdecisional unitò who were considered for 

layoff.   

 

Therefore, if you want an effective waiver of 
claims, be sure to develop an appropriate release 
for the situation.  

 

Bottom Line  

You have many tools at your disposal to cut 
personnel costs.  But be sure to use the right one 

for the job.  Using the wrong tool to reduce 
personnel costs can result in costly lawsuits that 
will wipe out any savings you might gain by 
reducing staffing costs.  

 

Source: Pennsylvania Employment Law Letter,  
Vol. 22, No. 3, December 2011.  

 

 

President Signs Into Law The 
óVOW To Hire Heroes Act Of 
2011ô   
 
On November 21, President Obama signed into 
law the VOW to Hire Heroes Act of 2011 (P.L. 
112 - 56) ; legislation to encourage the hiring of 
military veterans. SHRM and other organizations 

have advocated for several of the changes to the 

various programs  supporting veterans' 
employment that were included in the legislation.  
 
Key provisions of interest to HR professionals:  

ž Requires individuals separating from the     

military and their spouse to participate in the 
Transition Assistance Program (TAP). The    
current TAP program is voluntary for        
separating military personnel.  

ž Directs the federal government to enter into 

agreements with private organizations and 
others to provide job training assistance and 

develop apprenticeship or pre -apprenticeship 

programs that provide veterans with the   
education, training, and services necessary to 
transition to meaningful employment.  

ž Creates a two -year demonstration program in 

the Department of Labor on the credentialing 
and licensing of veterans for specific civilian 
occupations.  

ž Provides a new hiring credit called the        

Returning Heroes and Wounded Warrior Credit 
as an incentive to hire unemployed veterans. 
The VOW Act provides a  credit of 40 percent of 

the first $6,000 in wages (up to $2,400) for 
employers that hire veterans unemployed for 
at least 4 weeks and  credit of up to 40 percent 
of the first $14,000 of wages (up to $5,600) 

for veterans who have been unemployed for at 
least 6 months.  

ž Maintains and doubles the existing Wounded 

Warriors Opportunity Tax Credit, increasing 
the value of the tax credit from $4,800 to 
$9,600 for veterans who have been            
unemployed for 6 months and have a service -

connected disability.  
 
In addition, the VOW Act also made changes to 
the tax code to allow qualified 501(c) tax exempt 
organizations to claims these credits against the 
employer portion of the Federal Insurance         
Contributions Act (FICA) tax.  

 

Source: SHRM, Government Affairs News,         
December 22, 2011.  

 

HR Hero developed White Pages called,  

 

ñWelcome Home: Your Legal and 

Ethical Obligation to Returning 

Troops and Their Families.ò 

 
 

 

 

  

 

 

 

 

 

If you would like a copy, please contact Rosann 
Linza via phone at 412.342.1604 or email at 

rosann@smc.org  

 

http://www.whitehouse.gov/blog/2011/11/21/president-obama-hire-veteran
http://www.whitehouse.gov/blog/2011/11/21/president-obama-hire-veteran
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High School Diploma As    
Pre - requisite To Employment 
May Violate The ADA  
 

On December 2, 2011, the EEOC posted an      
ñinformal discussion letterò on its website. The 
letter was in response to an issue involving      
individuals who are unable to earn a high school 
diploma because of certain learning disabilities and 
who therefore are ineligible for jobs that require a 
high school education. According to the EEOC, a 

qualification standard -  including a high school 
diploma requirement -  that screens out individuals 
on the basis of a disability must be job related and 
consistent with business necessity, or such      
standard may violate the Americans with 
Disabilities Act.  
 

A qualification standard is ñjob related and    

consistent with business necessityò if it         
accurately measures an applicantôs ability to 
perform the fundamental responsibilities of the 

job in question. However, that measurement is 
simply the first of two steps. Once it is         
determined that the qualification standard being 
used to screen out applicants is job related and 
consistent with business necessity, the         
employer also must show that an individual who 
does not meet that standard is unable to       

perform the essential functions of the job, even 
with an accommodation.  
 
That means that, for instance, if an employer 
requires a high school diploma as a baseline for 

hiring, and that baseline screens out an        

individual with a learning disability, the        
employer must fulfill both steps of the process 
in order to comply with the ADA. Specifically, it 
first must demonstrate that a high school     
education is a job related requirement for the 
particular job, and that the essential functions 
of the job cannot be effectively performed by 

someone without a high school diploma. It must 
then go one step further, and determine 
whether the individual applicant whose learning 
disability kept him or her from obtaining a    
diploma can perform the essential functions of 
the job, with or without a reasonable            
accommodation. If that particular applicant is 

able to perform the essential functions of the 
job, despite the inability to meet the           
qualification (high school diploma), the         
employer cannot use the lack of diploma to 
screen out the disabled applicant from the     
applicant pool.  

 
While this rationale was set forth in an 
ñinformalò letter from the EEOC to an employer 
and does not have the force of law or          
regulation, it is worthy of notice. While an     
employer is not required to ñpreferò a learning 
disabled applicant over other applicants with 

more extensive qualifications, it is clear that the 
EEOC is informing employers that disabled     

individuals cannot be excluded from            
consideration for employment based upon     
artificial barriers in the form of inflexible     
qualification standards.  
  

Source: Maria Danaher, shareholder in the   
Pittsburgh office of the national law firm of 
Ogletree, Deakins, Nash, Smoak & Stewart PC, 
Four Gateway Center, Suite 400, 444 Liberty 
Ave., Pittsburgh, PA 15222,                      
Phone: 412 -394 -3333.  Please feel free to visit 

their Employment Law Matters blog @  
http://www.employmentlawmatters.net/  
 

http://www.employmentlawmatters.net/uploads/file/12-2-11%20EEOC%20inforaml%20letter%20re-high%20school%20diploma%20requirement.doc
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President Signs Two -Month 

Payroll Tax Cut Extention  

 ñRecaptureô provisions applies to those receiving 
more than $18,350 over two months  

 
A payroll tax cut extension through February 

2012 was passed by Congress and signed by 
President Barack Obama on Dec. 23, 2011.  
The Temporary Payroll Tax Cut Continuation Act of 
2011 extends the  2 percentage point payroll tax 

cut for employees, continuing the reduction of 
their Social Security tax withholding rate from 6.2 
percent to 4.2 percent of wages paid through Feb. 
29, 2012.  

 
"Employers should implement the new payroll tax 
rate as soon as possible in 2012 but not later than 

Jan. 31, 2012," according to an alert issued by the 
Internal Revenue Service, which advised, "For any 
Social Security tax over -withheld during January, 
employers should make an offsetting adjustment 
in workersô pay as soon as possible but not later 
than March 31, 2012."  
 

Congressional efforts are expected to resume in 
2012 to extend the payroll tax cut through the 
remainder of 2012. Republicans and Democrats to 
date have been unable to agree on how to fund 
the payroll tax cut for the entire year.  

 

In addition, the temporary legislation continues 
extended unemployment benefits for millions of 
Americans and postpones cuts in Medicare        
reimbursements to doctors, among other things.  
 
'Recapture' Provision  
Under the terms negotiated by Congress, the law 

includes a new ñrecaptureò payroll tax provision, 
which applies only to those employees who receive 
more than $18,350 in wages during the           
two -month period (the Social Security wage base 
for 2012 is $110,100 and $18,350 represents two 
months of the full -year amount). This provision 

imposes an additional income tax on these    

higher - income employees in an amount equal to  
2 percent of the amount of wages they receive 
during the two -month period in excess of $18,350 
(and not greater than $110,100).     
 
This additional recapture tax is an add -on to     

income tax liability that the employee would     
otherwise pay for 2012 and is not subject to     
reduction by credits or deductions. The recapture 
tax would be payable in 2013 when the employee 
files his or her income tax return for the 2012 tax 
year.  

A statement  from the nonpartisan National    

Payroll Reporting Consortium, issued prior to the 
measure's passage, warned that "establishing the 
proposed Social Security Taxable Wage limit of 

$18,350, to which a reduced 4.2 percent rate 
would apply through Feb. 29, 2012, would require 
substantial reprogramming of computer systems" 
and that "programming of the magnitude that 
would be required normally takes a minimum of 
90 to 180 days for an orderly transition."  
 

Upcoming Guidance  
With the possibility of a full - year extension of the 
payroll tax cut being discussed for 2012, the IRS 
said it will monitor the situation closely in case 
future legislation changes the recapture provision.  

The IRS will issue additional guidance as needed 

to implement the provisions of the two -month   
extension, including revised employment tax 
forms and instructions and information for        
employees who might be subject to the new     
recapture provision. For most employers, the 
quarterly employment tax return for the quarter 
ending March 31, 2012, is due April 30, 2012.  

 
Source: SHRM, Stephen Miller , CEBS, is an online 
editor/manager for SHRM. December 23, 2011.  


